LA D 0123/ Socioboit W o leacs

e LT Approved For Release 2005/01/13 CIA-RDP88-01315R0004004G000 i
UNITED STATES DISTRICT COURT 7/ 778
L __ SOUTHERN DISTRICT OF NEW YORK 1 b7
; % S " ‘“#;’//V/ﬁ-
] SOCIALIST WORKERS PARTY, et al., ' | »
| ~  Plaintiffs, |
[ k v. 7 73 civ. 3160
ATTORNEY GENERAL OF THE UNITED STATES, “ opInION
et al. P g . A
§ o . o Lo Defendants. :
| Tt X
GRIESA, J. T N

. This opinion deals with objections made by

the Government to various discovery requests of plain-

tiffs with respect to the Central,Intelligence Agency

- ' and the National Security Agency. Because the materials

deal in large part with information classified SECRET

- and TOP SECRET, the issues will be deait with in two
opinions —- this opinion, which will be macde public;
" and a supplemental opihion which:will be sealeg.'
There have been various sets of interroga-
tories, requests for mocumcnts, dep051tlons, and
.court orders, dec1gned to provxde dlscovery regarding
.alleged 1llega¢ activities carried out by various
- ' Government agencies, including the CIA and NSA, against

plaintiff crganlzatzons, the Socialist Workers Party

(SWP) and the Young Socialist Alliance (¥sa), and

+
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their members. The activities wﬁich are the focus of

"the litigation include break-ins, electronic sur-

P o veillance, and‘use of informdnts. 1In general) subject
to ciaims.of privilege, deféndénts have been directed

: o .;" fo furnish plaintiffs with information and documénts
regarding.ahy suéh activities'carried out against
plaintiffs or against any of 35 other persoﬁé who are
said to have occupiéd leadership positioﬁs in the-SWP or

the Ysa.

Central Intelligence
Agency

I.

The CIA has furnished'information and docﬁ-

ments fégarding some of its operations affecting
plaintiffs} ﬁowever, the CIA has objected to dis-
closing the details of certéin other operation$ and

] f y acti&ities, on the ground that such disclosure would be

| detriﬁental to‘the national security. The CIA claims
that these matters should be p;otected under the |
sfate secrets privilege, and also under certain statutory

} 1l ‘
provisions, - o
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IX.

-

The CIA has furnished £he Court in camera
extensive informationkabdﬁﬁ the matters involved in the
claim of privilege. The CIA has also provided the Court
with the relevant documents for in camera inspecéion.

é : : On the‘basis of ﬁy review of these materials, I rule
; : o B that the CIA has, as to all the points raised, asserted
3' , - a valid claim of state secrets privilege. ToO the extent
that any previous order of the Court or any discovery
request-of plaintiffs covers the operétions or activities
specified in the claim of privilege, I am directing that
Mﬁ "~ the CIA is not required to feveal any information or
documents respecting such operations or activities.
A -

: o - R III.

| The most significant of the operations of the
CIA covered by the claim of privilege is referred to in
generﬁl terms in the public affida&it dated July 1, 1976
of the Director of Centrélxlntelligence, George Bush.
. Péiagraph 7 of this affidavit‘sﬁates:
1 ' - "7, The files of the CIA do contain

. - ‘ information indicating that conversations

. o o v : of certain of the individual plaintiffs,

and certain of the other individuals named’
in the Court's order of May 4, 1976, were
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overheard by means of electronic

- surveillance conducted abroad; and
that certain other information, apart
from conversations that were over-
‘heard, was acquired as a result of
several surreptitious entries that
were made into premises abroad as to
which certain of the named plaintiffs,
and certain of the other individuals
named in the Court's order of May 4,
1976, had regular access or may have

~had a proprietary 1nterest " :

The details of these operations are disclosed in various
affidavits submitted in camera by Mr., Bush and other
persons from the CIA. The documents developed by the

" 'CIA in connection with these operations have also been

submitted in camera. ,
Certain other operations and activities of the
CIA as to which privilege is claimed are described in an

L in camera‘affidavit of Mr. Bush dated January 19, 1977.

IV,
The CIA relies upon the .state secrets pfivilege
Reynolds, 345 U.S. 1 (1953).

- described in United States' v.

" The CIA élso argues that there is a "statutory privilege"

under 50 U.S.C. §§ 403(d) (3) and 403g.
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Section 403(d) (3) is derived from the National 15
.- Security Act of 1947, and provides in pertinent part:
"(d) Powers and duties. |

- For the purpose of. coordinating the
intelligence activities of the several
Government departments and agencies in-
the interest of national security, it
shall be the duty of the [Central In-
telligence] Agency, under the direction

- of the National Security Council -~

* * * *

. {3) to correlate and evaluate in~
telligence relating to the national
security, and provide for the appropriate
dissemination of such intelligence within
the Government using where appropriate
existing agencies and facilities: Provided,
That the Agency shall have oo rolice, sup-
Pena, law enforcement powers, or internal-
security functions: .Provided further,
That the departments and other agencies of
the Government shall continue to collect,
evaluate, correlate, and disseminate de-—
partmental intelligence: And provided
further, That the Director of Cenfral In-
telligence shall be responsible for pro-
tecting intelligence sources and methods

Section 403g is derived from the Céntral'intelligence Act
of 1949, and provides:

S 403g. Same; protection of nature of
Agency's functions. '

In the interests of the security of
the foreign intelligence activities of
the United States and in order further
to implement the proviso of section
403 (d) (3) of this title that the Director
of Central Intelligence shall be re-
sponsible for protecting intelligence
sources and methods from unauthorized

Approved For‘ReIease 2005/01/13 : CIA-RDP88-01315R0004004500_(.)4-§
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disclosure, the Agency shall be
exempted from the provisions of
section 654 of Title 5, and the
provisions of any other law which
require the publication or dis-
closure of the organization,
functions, names, official titles,
‘salaries, or numbers of personnel
employed by the Agericy: Provided,
That in furtherance of this section,
the Director of the Office of Manage-
ment and Budget shall make no reports

. to the Congress in connection with the
Agency under section 947 (b) of Title
5."

The Goyefnment argues.thét these statutory
provisiqns create a privilege_és to CIA "sources and
mgthcds," whnich exempts them'frdm disclqéure in a
Ijudicial proceeding. o

It is clear that the statutes impose upon the
Director of Central Intelligencé the obligation to pro-
tect sources and methods from disclosure which would
jeopardize the operations of thé CIA in gathering
foxeign intelligence. The statutory provisions réflect
the common undergtandiné Ehatvintelligence operations
require a high degree of secrecy in order ﬁo be effective.
However, in my view, the statutory provisions do not,

~in and of themselyes"'create a privilege immunizing the

'CIA from judicially directed disclosure of information.
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However, I hold that the judicially createa

"state secrets" privilege is applicable. See United

States v. Reynolds, 345 U.S.”1 (1953). Although that

case dealf with military secréts, the Supreme Court
clearly recognized a privilege for other £Ypes of
secréts whose disclosure would seriously jgopardize the
national interest. The Court referred to,"ﬁhe privilege
which protects military and state secrets.” 345 U.S.
at 7. |

.. The authoriﬁies'have‘not provided.mucﬁ
definitién of the state secrets pfivilége._ However,
certain language in the Reynolds case dealing with
milifary secrets, is instrucfive.

‘ "Tn the instant case we cannot
escape judicial notice that this is

' a time of vicorous preparation for
national defense. Experience in the
past war has made it common knowledge
that air power is one of the most '
potent weapons in our scheme of
defense, and that newly developing
electronic devices have greatly en-
~hanced the effective use of air
power. It is equally apparent that
these electronic devices must be
kept secret if their full military
advantage is to be exploited in the
national interests." 345 U.S. at 10.
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The Court went on to deal with the question of weighing
the necessities of litigation against the claim of
privilege. |
"Where there is a strong showing of
necessity, the claim of privilege
should not be lightly accepted, but
even the most compelling necessity
cannot overcome the claim of privilege

: : , . 4f the court is ultimately satisfied

‘ , that military secrets are at stake."

345 U.S. at 1l.

As a general proposition, it is safe to say -
that the gathering of foreign intelligence is just as
important to the national security as fhe_development
of miiitary weapons. Also, it is a truism that
secrecy is the vital ingredient to effective intelligence
operations;

- Plaintiffs naturally argue that, if the CIA

'if is permitted to avoid disclosure of the operations and
activities in question, the result may well be to
permit the CIA to hide illegal activities and avoid
liability therefor. Plaintiffs argue strenuously that
it is a denial of justice for the CIA to engage in

illegal activities and then have them covered by a

grant of privilege against disclosure in court.
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It must be kept in mind, of course, that there
has been no determination that the CIA activities in
question were illegal.- Htwever,nthis is not a réal
answer to plalntlffs conténtions, since the real
thrust of plalntlffs' position is that the allowance
of the privilege prevents plalntlffs from even litigating,
and attenmpting to prove, the illegality of these deeds
of the CIA. |

| Nevertheless, under all the circumstances,
and.on the basis of my review of the inférmatioh, I
hold that the CIA has made out a valid claim of state
secrets tJrlvllcge. The revelatlon of the naterlals
in cuestion would, in my view, have a 51gn1f1cance far
beyond the disclosure of the s?ecific activities of
the CIA which related to plaintiffs. The release of
these materials would threatén ctntinuing CIA .
operations and relationships which have value to the

national security in a variety of important ways.
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National Sécurity
Agency :

: Vo_

In June 1976 plaintiffs requested an order
which would have required thé Directbr of the National

‘Security Agency to produce all documents pertaining

e i s L e

to electronlc surveillance or 1nterceptlon .of com-
munlcatlons involving plalntlffs. Prior to this time
certain affidavits were submitted to the Court in
camera by the NSA contending that the agency had no

information or documents relevant to the claims in the

- - _ ' _ presenf action. On December'15, 1976 anald H. Rumsfeld,

Secretary of Defense, submltted an affidavit in camera

opposing plalntlffs“dlscovery requests on the grounc of
'pr1v1lege. In order to clarify the record, plalntlffs
served a éet of interrogatories on January -5, 1977
" addressed to the NSA. The NSA respohded on Fébruary 4,
1977. All tﬁese interrogatories wvere answered, excepﬁ_
for 1l(c) and 1(k), which:iequested:infarmation about

any electronic surveillance or "maintenance of

PR

- - securlty lists or other lists of names." The NSA
declined to make either an afflrmatlve or negative
response to the latter two interrogatories, and

] - claimed privilege. In addition, the Government objected
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to.cerfaih questions in the deposition of the CIA
employee, Paul Haefner, on the ground that answers
would reveal privileged information as to the NSA.
These quéstions are at page §6, line 10, and page‘91,
line 14. | | '
-In additidn to thé in ﬁamera affidavits
“the Government has submitted,.and‘made a part of the
record in the present oasé,'a_public affidavit dated
Décember 27, 1976 by the.Sec;etary of Defense; origihally

filed in Spock v. United States, (76 Civ. 4457).

The NSA seeks to invoké the state secrets
privilege. The NSA also claims a statutory privilece

on the basis of Section6(a)of Public Law No. 83-36,

73 Stat.-63 (May 29, 1959). The latter statute provides: .

feee nothing in this Act or any other
law (including, but not limited to,
the first section and section 2 of the
Act of August 28, 1935 (5 U.S.C. § 654))
shall be construed to reguire the dis-
closure  of the organization or any
function of the National Security Agency,

. 0of any information with respect to the
activities thereof, or of the names,
titles, salaries or numbers of the
persons employed by such agency."

As in the case of the CIA, the statutory
provision undoubtedly is based upon a recognition of

- the need for secrecy in certain NSA operations, but
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,dees not by itsrown”force create a privilege ageinst
court order disclosure. However, in my view, the state
secrets pr1v11ege does apply.

The public affldav1t of the Secretary of
Defense states that one of the missions of the NSA
is "signals inteélligence," involving the interception
ef international communications for'the purpose“of
collecting foreign intelligence information. In the

course of such collection, other communications not

felating to what the NSA considers foreign intelligence,

have been incidentally intercepted. During the years
1967-1973 the NSA disseminated to other gevetnment
agencies inforﬁation about the communications
incidentally overheard. Botﬁ the public and in camera
affidavits of the‘Secretary of Defense contend that any
dieclosute of the identity of specific individuals or
organizations whose communications were intercepted by
the NSA, or the disclosure of the dates or contents of
such communications, hould involve the revelation of
1nformatlon which would serlously jeopardlaejgignals
intelligence mission of the NSA.

I hold that these contentions ére amply

established, and that the state secrets privilege

applies to those matters sought to be protected by
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the NSA. The need for secrecy far outweighs any
utility that disclosure would have in the present

litigation.

Conclusion

For tﬁe ieasonslstéted in this opinion and
also in the supplemental sealed opinion, the objections
ofrthe CIA and the NSA to discovery of certain materials

on the grounds of‘privilége are sustained.

So ordered.

New York, New York

June 10, 1977 : :
/ ’7 -~
" "‘ ,"'/' . -
« // /—-- ,~/ '
_ j/:4d°7v¢ag9 C S e
: THOMAS P. GRIESA

U.S.D.J.
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FOOTNOTE

-The CIA has objected to Interrogatory 7 contained

in the interrogatories dated April 14, 1976 ad-
dressed to all defendants. .The CIA has also ob-
jected to the following items in a set of inter-
‘rogatories dated August 27, 1976 addressed to the
CIA:

1(b) (viii) (a) and l(ﬁ)(viii)(b)
S 1(b) (ix) and 1(b) (x)

14

S l(c) (1), l{e) (ii), and 1l{c)(iii) (a), 1l(c) (iii) (b)

2(a)
5(a),5(b),5(c)
6 (e) (1)
6(e) (ii) (a) and 6(e) (ii) (b)
6 (L) :
8
9
- 10(a) oo :
11(b) (i), 11(b) (ii) and 11 (b) (iv)
11(4a) . ‘
13(b) (i) and 13(b) (iii)
14 (b) and 14 (c)
15(a) and 15(b)

The CIA has objected to the following items in a regquest

for documents, dated September 3, 1976, addressed
the CIA: o ‘ N

(c)
(a)
(g) -

(1)
(o)
(p)

to

e - Approyed Fer Release 2005/01/13 :.CIA-RDP88-01315R0( ,0499.4500.04:8
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o FOOTNOTE (continued)

[ i '  On December 13, 1976 plaintiffs filed a motion to

k) . : compel discovery. This motion sought responses to
the items objected to in the interrogatories of
August 27, 1976 and the document request of Septem-—
ber 3, 1976. 1In addition, plaintiffs sought more
complete answers to certain interrogatories, not
objected to, which plaintiffs claimed had not been
answered adequately. These interrogatories are:

1(d) (ii) and 1(4) (iii)
2(b) (iv) and 2(b) (xi) (d)
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